UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

AL, CHEM CAL & ATOM C
WORKERS | NTERNATI ONAL UNI ON,
AFL-CI O, et al.,

Pl aintiffs,
: Civil Action No.
V. : 98- 1670 ( GK)
UNI TED STATES DEPARTMENT OF
ENERGY,
Def endant .

VEMORANDUM OPI NI ON

This matter is before the Court on the Mdtion for Fees and
Expenses of Plaintiffs James K Phillips andthe GI, Chem cal & Atom c
Wor kers I nternational Union, AFL-CIO(coll ectively "OCAW). Upon
consi deration of the Motion, Qpposition, Reply, and the entire record
herein, for the reasons discussed bel ow, the Mdtion for Fees and
Expenses [#28] is granted in part and denied in part.
| . Backgr ound

The United States Enri chment Corp. (“USEC’) was created in 1992
as a wholly owned governnent corporation charged with producing
enri ched urani umat two gaseous di ffusion plants (“CGDPs”) owned by t he

Uni t ed St ates Departnment of Energy (“DOE”).! Plaintiff OCAW a | abor

! These GDPs, in Kentucky and Chio, are “the nation’s only
operating pl ants which serveto enrich uraniumfor usein defense or
civilian purposes, including nucl ear power plant fuel.” Pls.” Mt. for
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uni on wi t h approxi nmat el y 85, 000 nenbers, was t he col | ective bar gai ni ng

agent for approxi mately 2,000 workers at the two GDPs oper at ed by USEC.

I n April 1996, Congress enacted the USEC Pri vati zati on Act, Pub.
L. 104-134, tit. 11l § 3101, 110 Stat. 1321-335( codified at 42 U. S. C.
§ 2297h-1 et seq.), which directed the USEC Board to transfer the
federal governnent’s interest in USECto the private sector.? By June
1998, the Board was | eft with three options for acconplishing that
obj ective: (1) the sal e of USEC, t hrough a nerger and acqui sition, to
a consortiumled by the Carlyle Goup; (2) the sal e of USEC, t hrough a
mer ger and acqui sition, toaconsortiumconsisting of Texas Pacific
G oup and General Atomic; and (3) the sal e of USECstock to the public
inaninitial public offering (“IPO). In early June 1998, the USEC
Board nmet on t hree separat e occasi ons to consi der these privatization
options. The neetings were cl osedtothe public. At the end of the
final neeting, on June 11, the Board voted unani mously for the | PO
option. On June 29, the Board announced a proposed | POto the public.

The very next day, Plaintiffs brought the present action (CGv. A

No. 98-1670 (CK)) under the Freedomof Information Act, 5 U S.C. §

Fees and Expenses (“Pls.’” Mt.”) at 15.

2 On Decenber 22, 1997, Plaintiff Phillips, then a vice president
of OCAW submtted a FO A request to USEC, asking for records
concerning the privatization of USEC, anong other things. USEC
responded by sending Plaintiff certain records he requested, and
wi t hhol di ng ot hers.



552(a), requesting that USEC produce all records, not previously
produced, that came within the scope of the Plaintiff Phillips’
Decenber 22, 1997, FO Arequest. See supranote 2. Plaintiffs al so
brought a separate lawsuit (Cv. A No. 98-1756 (GK)) two weeks | ater,
on July 14, 1998, under the Governnent in the Sunshine Act, 5U S.C. §
552b, in which they novedto enjoin USECfromclosingtothe public a
fol | ow-up Board neeting, schedul ed for July 22. This Court denied
Plaintiffs’ notion, and al |l owed the July 22 neeting to go forward, in
whi ch t hree of the five USEC Board nmenbers voted to confirmthe earlier
deci sion to hol d an | PO. The I PO was held July 23 t hrough July 28,
1998, resultinginatransfer of the federal governnent’s ownershipin
USECto the private sector. Subsequently, USEC noved for di sm ssal of
bot h cases, contending that it was now a private entity and that
nei t her FO Anor the Governnent in the Sunshine Act appliedtoit. In
response, the Court di sm ssed USECfromboth | ansuits, ordered that DCE
be substituted for USEC, and directed DOEto respond to the requests
made by Plaintiffs inbothlawsuits. See MenorandumOpi ni on and Or der
of March 18, 1999 (Civ. A. Nos. 98-1670 and 98-1756).

Def endant DCE provided Plaintiffs with certai n docunents in July
1998, and the parties thereafter enteredinto a settl enent agreenent.

| n Decenber 1999, bot h cases were voluntarily di smssed, except insof ar



as Plaintiffs wished to seek attorneys’ fees and litigationcosts.?® The
parties’ negotiations to settle Plaintiffs’ fees and costs proved
unsuccessful, and on April 17, 2000, Plaintiffs filed the present
noti on.
1. Analysis

Plaintiffs bringanotionfor fees and costs, pursuant to5 U S. C
§ 552(a)(4)(E), torecover their expenses for both | awsuits.* Defendant
contends that Plaintiffs are not entitledto an award of fees and costs
or, inthealternative, that Plaintiffs are not entitledto all the
conpensation that they request. These contentions will be addressed in
turn.

A Whet her Plaintiffs are Entitled to Any Fees and Costs

Anal ysi s of a section 552(a)(4)(E) notionrequires a determ nati on of

botheligibility andentitlenment tothe award. See, e.qg., Ral ph Hoar

& Assocs. v. NHTSA, 985 F. Supp. 1, 5(D.D. C. 1997). However, since

Def endant has not contested Plaintiffs’ eligibility, the only question

for the Court to consider is whether Plaintiffs are "entitled" to fees

3 Subsequently, OCAWnNerged with another union to forma new
uni on, the Paper, Allied-Industrial, Chem cal and Atom c Wrkers
| nt ernati onal Union, AFL-CIO ("PACE").

4 Al though Plaintiffs technically bringtheir noti on under FO A
(and not under t he Governnent inthe Sunshi ne Act), Def endant concedes
that, if the Court shouldfindthat Plaintiffs areentitledto fees and
costs, Plaintiffswill be abletorecover under both | awsuits. See
Def.’s Qpp'nto Pls.” Mt. for Fees and Expenses ("Def.’s Qop’ n") at 11
n. 4.



and costs. See Chesapeake Bay

Found.., Inc. v. United States Dep’t of Agric., 11 F.3d 211 (D.C. Cr.

1993) .

To determ ne entitlenent, the Court nust consi der four factors:
"(1) the public benefit derived fromthe case; (2) the commerci al
benefit totheplaintiff; (3) the nature of theplaintiff’sinterest in
t he records; and (4) whet her t he Gover nment had a reasonabl e basi s for

wi t hhol di ng requested information.”™ Burkav. United States Dep’t of

Heal t h & Human Servs., 142 F. 3d 1286, 1288 (D.C. Cir. 1998) (internal

citations and quotations omtted). The second andthird factors are

"cl osely rel ated and of t en consi dered together." Cotton v. Heyman, 63

F. 3d 1115, 1120 (D.C. Gr. 1995) (quotingTax Analysts v. United States

Dep’t of Justice, 965 F.2d 1092, 1095 (D.C. Cir. 1992)). I n

determningaplaintiff’sentitlenment to attorneys’ fees, the Court

must bal ance all four criteria. Ralph Hoar & Assocs., 985 F. Supp. at

9.
1. The Public Benefit
To determ ne whether this FO A action resulted in a public
benefit, the Court asks whether Plaintiffs victoryis"likelyto add
to the fund of information that citizens may use i n nmaking vital

political choices." Cotton, 63 F.3d at 1120 (quotingBl ue v. Bureau of

Prisons, 570 F. 2d 529, 534 (5th Cir. 1978)). Inmking thisinquiry,

it isinportant torenenber that the "central purpose” of FOAis "to



assi st our citizenry in makingtheinfornmedchoices sovital tothe
mai nt enance of a popul ar form of government." Blue, 570 F.2d at 533.
It i s undisputedthat USEC has experi enced extrene fi nanci al and
other difficulties sinceits privatization. See, e.qg., Pl."s Mt. at
7-10 (citing testinony of Joseph Stiglitz, Shel by Brewer and nunerous
newspaper and nmagazi ne articles) & acconpanyi ng exhibits. It is also
undi sput ed t hat by bringing the present | awsuit and Civ. A. No. 98-
1756,° Plaintiffs have forced the public rel ease of countl ess i nport ant
docunments relating tothe privatizati on of USEC, i ncl udi ng i nfornmation
on USEC s corporate organi zation (i.e., byl aws, organi zati on chart, and
personnel data); the mnutes and transcripts of the June-July 1998 USEC
nmeet i ngs whi ch had been cl osed to the public; contracts enteredinto
bet ween USEC and | awyer s, i nvest ment advi sors, and consul tants; and
studi es of acertaintype of technology (referredto as "AVLIS"), which
Plaintiffs all ege was projected to be the cornerstone to USEC s

commercial profitability.® [d. at 17-18.

> The present |l awsuit (Civ. AL No. 98-1670) and Civ. A. No. 98-
1756 will often be collectively referred to in this Opinion as
"Plaintiffs’ lawsuits" or "the |awsuits."

¢ Def endant does not deny t hat t hese categories of i nformation
were rel eased because of Plaintiffs’ lawsuits, but argues that
substantially simlar docunents were request ed and recei ved by t he
House of Representatives’ Comnittee on Comrerce, approxi nmately one
nont h before Plaintiffs receivedtherel eased docunents. However,
there is no suggestion that the House Committee made public the
docunments it received, so as to add to the public "fund of
information." Further, it iscrucial torecognizethat if Plaintiffs
had not brought these | awsuits when they did, the rel evant docunents
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Def endant argues that t hese and ot her docunents do not add to t he
public fund of i nformati on because they do not reveal the specific
"flaws" inthe privatization process which Plaintiffs allegedly point
tointheir Motion. See Def.’s Opp’'n at 12. Defendant al so argues

that since the privatizationof USECis afait acconpli, docunents

regarding "all eged defects in the privatization process do[] not
provide any information relevant to future action.” 1d. at 16.

The Court finds that the docunents obtai ned by Plaintiffs, and
wi dely dissem nated to the media and the public,’” clearly and
overwhel m ngly add to t he grow ng publ i c body of know edge concer ni ng
the privatization of governnental entities generally, and of USEC
specifically. Accordingly, Plaintiffsareentitledto attorneys’ fees
and costs under Cotton and Bl ue.

The public benefits of Plaintiffs’ |awsuits are substantial. For
one thing, the rel eased docunents i nformt he publ i c about what "went
wrong” with privatization in this case, and what procedures and

criteria should be used in the future when ot her federal entities

nm ght wel | have been destroyed or made ot herw se unavai |l abl e, t hus
pl aci ng t hem beyond t he subpoena power of any governnental body,
i ncl udi ng Congress. See Decl. of Rchard MIler § 27. There can be no
doubt that Plaintiffs lawsuits "resulted” in the docunents’ rel ease.

" The topi c of USECprivatization (andits attendant failures) has
been ext ensi vely covered by the nedia. See, e.qg., Pl.’s Mot. at 8-12
& acconpanyi ng exhibits. Countless articles on the subject have
appeared inavariety of publications, fromnai nstreamnewspapers and
periodicals to specialized scientific journals. 1d.
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consi der privatization. The fact that the privatizationof USECis a

fait acconpli isof littlerelevance. Undoubtedly, the question of

whet her an agency shoul d be privatized will surface again, and the
rel eased docunents inthis casewl| assist our | egislators, their
respecti ve constituents, and executive branch officialsin"making
vital political choices" regardi ng howcertain governnment functions
shoul d be organi zed and how t axpayer nmoney shoul d be spent. See
Cotton, 63 F.3d at 1120.

I n addi tion, the rel eased docunents have been, and wi Il | conti nue
to be, greatly beneficial toacadem c and schol arly conment at ors who
areinterestedinprivatization, "reinvention of governnment," non-
proliferation policy, and/ or decision-mnmaking theory. See Pls.” Mt. at
30-31; Decl. of Dan Guttrman § 14. The transcripts of the cl osed Board
nmeetings--especially when viewed in conjunction wth the
extraordinarily favorable terns of the contracts between USECand its
| awyer s and advi sors--reveal the ways i n whi ch bias, self-interest, and
sel f-deal i ng can i nfl uence t he deci si on- naki ng process, especi al |y when
t hat process is kept entirely secretive. See Pls.” Replyto Def.’'s

Opp'n ("Pls.” Reply") at 8-10.8

8 For exanple, one congressman stated: "what we know about
privatizationisthat it was a classic case of insider enrichnent. A
handful of insiders got rich at the expense of national security,
donesti c energy security, the well bei ng of workers, | ocal econom es,
and taxpayers . . ." Def.’s Qop’'n, Ex. L at 6 (quoti ng Congressnan Ted
Strickl and).



Def endant’ s contenti on that the USEC Board’' s del i berati ons were
a "nodel of corporate decision-nmaking," Def. s Opp’nat 15 (citinga

Washi ngt on Post article) is patently incorrect. Thetranscripts of the

June-July 1998 neetings--which were disclosed to the public only
because of Plaintiffs’ |awsuits--showthat the Board’'s deliberations
wer e "nodel " only insofar as they were a nodel of what not to do when
consi dering various options for privatizing a federal entity.

First, Board nenbers were deprived of basic national security
i nf ormat i on concer ni ng USEC - despite the fact that they were charged
wi th ensuring that privatizationdidnot inperil our national security.
The rel eased transcripts of the USECBoard’s final nmeeting, inwhichit
recomrended going forward wth the | PO, reveal that at | east one Board
menber was repeatedly denied requests for briefing fromNational
Security staff. See Decl. of Richard MIler § 23 (citing statenents
made by Board Menmber W liam Burton).?®

Second, in deciding whether togothe IPOrouteto privatization,
many Board nmenbers were forced to rely |argely upon infornmation
provi ded by parties with potential conflicts of interest, all of whom

strongly, not surprisingly, recommended t he | PO. For exanpl e, the

® For exanpl e, Board Menber Burton statedin frustration: "I don't
t hi nk we have enough informationinlight of [the national security]
i ssue that has risen up. There has been a ton of press, a ton of
neet i ngs, everybody who’ s beeninvolvedinit except this Board, and we
can't even get a briefing on them" [d. (quoting USEC Board
transcripts, July 22, 1998, at 93).
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investnent firm of J.P. Mdrgan was consulted as the Board' s
"i ndependent” financial advisor, yet it stoodto nmake an addi ti onal
$7.5 mllion if the PO went forward. Pls.” Mt. at 20. USEC s
out si de counsel (Skadden, Arps, Meagher & Fl om was relied upon by
Board nmenbers as wel |, even though the awfirmended up receiving
approximately $15 mllion for services rendered during the
privatization process. 1d. at 19 &n. 34. Mst inportantly, USEC s CEQ
Ni ck Ti nmber s--who di sm ssed all concerns about the viability of the
AVLI S technol ogy and strongly pushed the | PO option'® -ended up
recei ving for the 1999 year "a $617, 625 bonus and st ock opti ons val ued

at $1. 7 mllion.™ Pls.” Mt. at 9-10, Ex. 1 (quotingU.S. News &Wrld

Report article).

Wthrespect tothe public benefit criterion, it is not necessary
for the Court toinquire as to whether the deci si on-naki ng process was
materially or actually tainted by the influence of the parties naned
above (i.e., that the Board woul d have voted differently but for those
parties’ influence). Wat isinportant, rather, isthat the fruits of
Plaintiffs’ |awsuits gave nunerous outsi de parties, includingthe press

and Congr essi onal watchdogs, access to vital docunents that permt

10 After reviewi ng the Board neeting transcripts, Congressnan
Strickland noted that USEC CEOTi nbers "clearly and forceful | y argues
for the public offering approach to privatization" duringthe closed
door neetings, despite USEC Board Chai rman Rai ner’ s assur ances t hat
Ti nber s and ot her i ndi vi dual s i n USEC nmanagenent "woul d not parti ci pate
significantly inthe decision maki ng process during privatization. .

Decl. of Richard MIler T 25 (quoting Pls.” Mt., Ex. 8).
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t hose groups to carefully exam ne and report to the public on the
Boar d’ s deci si on- maki ng process; thesereports, as well as the rel eased
docunent s t hensel ves, have al ready added to and wil| continue to "add
to the fund of information that citizens may use in making vital
political choices.” Cotton, 63 F.3d at 1120.
2. The Commercial Benefit/Nature of Plaintiffs Interest

Def endant argues that Plaintiffs’ interest in obtaining docunents
relating to USEC s privatizati on "was t he narrowone of saving the jobs
of OCAWnenbers," and that an award of attorneys’ fees woul d therefore
be inappropriate in this case. Def.’s Opp’'n at 18.

The Court disagrees with this assessnment. Plaintiff OCAWhas a
l ong history of undertaking litigation that benefits the public
interest. See Pls.’” Reply at 33-35. While sone of its |awsuits may
have been notivated in part by OCAW s concern for its own nenbers’
health and safety, that concern, as in the present |lawsuit, is
substantially identical toaconcernfor the publicinterest--for the
protection of the environnent, workers’ safety and governnment
integrity, anong other things. I1d. at 13-14; Decl. of Richard M| | er
19 33-36, 43-46. Indeed, therelated |l awsuit that OCAWbrought before
this Court,'inwhichit made a National Environnmental Policy Act

chal l enge to the Departnent of Energy’ s plan for the recycling of

11 OCAWvV. Pena, 62 F. Supp.2d 1 (D.D.C. 1999), aff’d, 214 F. 3d
1379 (D.C. Cir. 2000).
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hazardous materials, resultedin a decisionby Secretary of Energy Bill
Ri chardsonto significantly restrict the recycling of radi oactively
cont am nat ed ni ckel --whi ch certainly benefitted nore than just OCAW s
menbers. Pls.’” Mt. at 35-36; Decl. of Dan Guttman § 26.
Finally, even assum ng that Plaintiff OCAWwas i n part noti vated
by concern for its nenbers’ livelihood, this notivation is far
out wei ghed by the enornmous public benefit that resulted fromthe

rel eased docunents. See Chesapeake Bay Found., 11 F. 3d 211 (noti ng

that the "test of entitlenment invol ves a bal ance of several factors")
(internal citations omtted).

3. The Reasonabl eness of the Governnment’s Basis for
W t hhol di ng

This final criterion asks, in part, whether the governnent
"engaged i n obdur at e behavi or" i n wi t hhol di ng t he request ed docunent s.

See Tax Anal ysts, 965 F. 2d at 1097. Defendant contends that it was not

obdurate, nor did it otherwise act in bad faith in responding to
Plaintiff’s request for docunents. On the contrary, Defendant
mai ntains that "[o]nce [the present] | awsuit began, t he gover nnment
produced with fewexceptions everythingthat plaintiffs asked for."
Def.’s Opp’'n at 20.

Def endant’ s positionis sonewhat di si ngenuous. It was not until
DOE was substituted for USECinthis |awsuit that Def endant stopped

consi stently w t hhol di ng nunmer ous cat egori es of docunents, including

12



basi c i nformati on about USEC s cor porate organi zati on, wi t hout any
| egal basis for doing so.?? See Pls.” Reply at 16. Further, al nost
i medi ately after USECwas privati zed, Def endant noved t o di sm ss both
of Plaintiffs lawsuits. Moving for dism ssal is not thetypical way
tosignal full conpliancew th alegitinmate docunent request under
FO A

I naddition, it nust be notedthat Plaintiffs didnot actually
obtain the nost inportant docunments they requested (i.e., the
transcri pts of Board neetings) until ayear after privatization had
been conpl eted, thus preventing Plaintiffs fromattenptingto use the
informationinthe nost tinely and ef fective fashi onto argue before
rel evant governnental bodi es the i nportance of del ayi ng or revi ew ng
the privatization of USEC.

I n sum when the four relevant criteria are properly bal anced - -
and appropriate weight is giventothe public benefit criterion--itis
clear that Plaintiffs areentitledto attorneys’ fees under 5U S.C. 8§

552(a)(4)(E). See Ralph Hoar & Assocs., 985 F. Supp. at 9.

B. VWhet her Plaintiffs are Entitled toAll the Fees and Costs
That They Seek

Def endant nmakes two general argunents as to why Plaintiffs are not

2. x her docunents wi t hhel d wi t hout adequate justificationinclude
vari ous agr eenent s bet ween gover nnent al agenci es and/ or officials, and
gover nment contracts and agreenents with | awyers, investnent bankers,
| obbyi sts, public relations consultants, and accountants. Pls.’ Mt.
at 39-40.
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entitledtoall the fees and costs that they seek. First, Defendant
argues general ly that Plaintiffs, and especi al |y counsel Dan Cutt nan,
are not entitledto the conpensation |evels set by theLaffey Matrix. 13
Second, Defendant argues that certain expenses incurred by Plaintiffs
wer e not war rant ed and shoul d not be conpensat ed. Each argunent wi ||
be addressed in turn.

A. Whet her the Laffey Matrix Should Apply

The Laffey Matrix provides the follow ng hourly rates for the
1999- 2000 years: $340/ hour for attorneys with 20 or nore years of
experience (whi ch woul d i ncl ude Dan Guttman); $295/ hour for attorneys
wi t h between 11 and 19 years of experience (which woul d i ncl ude Reuben
A. Quttman); $200/ hour for attorneys with between four and seven years
of experience (which would include Traci L. Buschner and Bri an P.
McCaffrey); and $160/ hour for attorneys wi th between one and t hree

years of experience (whichwouldinclude CharlieV. Firth). See Pls.’

Mot. at 48-51; Decl. of Dan Guttman, Attach. 2; Def.’s Opp’'n at 9.

Plaintiffs contend that their counsel have spent a total of

411. 05 hours on the two cases beforethis Court, with the vast majority

13 The Laffey Matrix was established, and i s updated, by the
Department of Justice, to reflect the prevailing market rate for
attorneys by years of practice, pursuant to Laffey v. Northwest
Arlines, Inc., 746 F.2d 4 (D.C. Gr. 1984), overruled in part on ot her

grounds by Save Qur Qunberl| and Mount ai ns v. Hodel, 857 F. 2d 1516 (D. C.
Cir. 1988) (en banc) ("SOCM).
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of those hours attributed to Dan Quttnan.* Applying thelaffeyrates,
Plaintiffs request atotal of $136,878 in attorneys’ fees®™ and $3, 096
in litigation costs.

Plaintiffs acknow edge that counsel, and particularly M. Quttmnan,
generally charge their clients less than the Laffey rates.
However, Plaintiffs contend that thelLaffey Matrix should apply inthis
case because their counsel qualify as "attorneys who practice privately
and for profit but at reduced rates refl ecti ng non-econom c goal s."
Pls.” Mdt. at 41 (quoting SOCM 857 F.2d at 1524).

I n response, Defendant argues that the "non-econom c goal"

exception spelled out i nSOOMand Covi ngton v. District of Colunbia, 57

F.3d 1101 (D.C. Cir. 1995), is inapplicable here. Defendant contends
that Plaintiffs’ counsel M. Guttman has chosen to charge his nonpro
bono clients, includi ng OCAWand PACE, an hourly rate substantially
| ower than the equival ent Laffey rate, and that Plaintiffs’ counsel

shoul d not be entitled to conpensation at Laffey rates which are hi gher

¥ Plaintiffs counsel include Dan Guttman and Reuben A. Gutt man.
Inthis Qoinion, "M. GQuttnman" refers to Dan GQuttnman, unl ess ot herw se
not ed.

% These nunbers i ncl ude t he addi ti onal hours docunent ed by Dan
GQuttman i n his suppl enmental decl aration and attachnent, which refl ect
the ti me he spent on this notion subsequent to April 17, 2000. See
Pls.” Reply at 23-24; Supp. Decl. of Dan Guttman f 6 & attach. Dan
Qutt man’ s request ed hours have nowi ncreased by 45. 25, from315.25to0
360.50; M. Guttman’ s requested attorneys’ fees have i ncreased by
$15, 385, from$107,185 to $122,570. Plaintiffs’ total requested
attorneys’ fees have i ncreased from$121, 493 to $136, 878. Def endant
has not responded to Plaintiffs’ supplenental subm ssion.
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t han those they choose to charge
their non pro bono clients under ordinary circunstances.

Qur Court of Appeal s hasindicatedthat "the private but public-
spiritedrate-cutting attorney [ shoul d not] be penalized for his public
spiritedness . . ." SOCM 857 F.2d at 1824. On the contrary, an
attorney who can "showthat his or her customof chargi ng reduced rates

isin fact attributable to ‘public spiritedness isentitledto

conpensation at prevailing-market (i.e., Laffey) rates. QCovington, 57

F.3d at 1108.

Plaintiffs have denonstrated, supported by uncontroverted
af fi davits and ot her evi dence, that M. Quttnman has been noti vat ed by
public spiritedness inchargingclients belowthe prevailing market
rate and i n perform ng nunerous | egal -rel ated activities entirely for
free. See Pls.” Mot. at 42-48; Decl. of Dan Guttman at 2-8 (listing,
anong ot her things, M. Guttman’ s representati on of | abor uni ons,
public interest organi zations, nunicipalities, whistle-blowers and non-
profit entities on either apro bono or reduced rate basis). Further,
Pl ai ntiffs have al so provi ded evi dence, not cont est ed by Def endant,
that M. Quttman has represented certain corporate clients at or above
prevailing market rates; consequently, it cannot be said that his

"’ custom of chargingrates bel owthe market" derives sinply froman

16



inability to "comand" hi gher rates. See Covington, 57 F. 3d at 1108. ¢

Accordi ngly, the Court concludes that, with respect to M. Guttman,
Plaintiffs areentitledto an award of fees at the applicabl eLaffey
rate ($340/ hour).?t’

However, with respect to Plaintiffs’ other attorneys, the Court
finds that Plaintiffs have failed to make a suffici ent show ng t hat
t hose attorneys shoul d be conpensat ed at the applicabl eLaffey rates.
Def endant expressly requested information about these ot her attorneys,
sothat it would be in a positionto evaluate their entitlenent to
Laffey rates. See Def.’s Qop’'n at 28-29. Plaintiffs failedto conply

withthis request.®® Accordingly, Plaintiffs have failedto denonstrate

% Plaintiffs have al so offered sufficient evidence of M.
Guttman’ s "experience, skill, reputation, and the conplexity of" the
present case, and Defendant has not attenptedtorefute this evidence.

See Covi ngton, 57 F. 3d at 1108. Mbreover, the Court is well aware from
this litigation that M. Guttman nore than satisfies these criteria.

17 Def endant argues t hat conpensating M. Guttman at thelLaff ey
rate of $340/ hour woul d--assum ng that he bills 1,800 hours in a
typi cal year--give hima hypothetical salary of $612, 000, which
Def endant sees as excessive. Def.’s Opp’'n at 27 &nn. 6-7. However,
Def endant’ s hypot hetical sinply ignores therealities of howattorneys
bill clients and generate i ncone. See Pls.’ Reply at 23; Supp. Decl.
of Dan Guttman Y 7.

B Paintiffs were servedw th aninterrogatory requesting certain
information for "Dan Guttman, Reuben Guttman, and for any other
attorney for whose work plaintiffs intend to seek an award of
attorney’s feesinthis action.” Def.’s Opp’'n, Ex. R Plaintiffs
responded by provi ding Dan Guttman’ s i nformati on, but indi cated that
t hey woul d not be providing simlar informati on regardi ng the ot her
att orneys, unl ess Def endant subsequent|y requested such i nfornation.
Id., Ex. S. Shortly before Plaintiffs filed the present noti on,
Def endant agai n requested that its interrogatory "be answered for

17



that these attorneys are entitled to conpensation at Laffey rates. |1d.

at 1108 & n. 16 (citingBlumyv. Stenson, 465 U. S. 886, 896 n. 11 (1984)).

As Def endant has of fered what the Court determnes is areasonabl e
met hod of conpensating these attorneys, and Plaintiffs have not
suggested an alternative, the Court will accept Defendant’s proposal;
Plaintiffs’ counsel Reuben A, Quttman shall be paidat $170/ hour, Traci
L. Buschner and Brian P. McCaffrey shall be paid at $115/ hour, and

Charlie V. Firth shall be paidat $90/ hour. See Def.’ op’'n at 29 n. 8.

B. Whet her Certain of Plaintiffs’ Costs Should Be Disall owed
Def endant argues that the foll ow ng requests for conpensati on
shoul d be disallowed: 31.5 hours for tine devoted to Plaintiffs’
unsuccessful notion for atenporary restrainingorder ("TRO"), 4.5
hours for time spent on a notionto conpel that was not served, and
1.75 hours for an "SECFO Afiling." Def.’s Qop’nat 23. In addition,
Def endant chal | enges 39. 8 hours of attorney tinewhichit alleges are

not properly docunented inthe acconpanying billingrecords. 1d. at

‘ Reuben Guttnman, and for any ot her attorney for whose work plaintiffs
intend to seek an award of attorney’s feesinthis action.”" ld., EXx.
T. Again, Plaintiffs did not conply. |In Defendant’s Opposition,
Def endant expressly pointed out Plaintiffs’ failureto providethe
requestedinformation. Def.’s Qop’' n at 28-29. However, inPlaintiff’s
Reply, Plaintiffs still didnot providetheinformation or attenpt to
refute Defendant’ s characterization of Plaintiffs’ non-conpliance.
G ven this chronol ogy, the Court concludes that it is fair and
reasonabl e to reduce the fees requested for attorneys ot her than Dan
Gut t man.
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23.

Plaintiffs do not of fer any response to t hese chal | enges, except
to argue that al t hough the noti on for a TROwas deni ed, the 31.5 hours
spent on it shoul d be conpensat ed because the noti on was i nportant to
Plaintiffs’ ultimte success in obtainingthereleased docunents.

Pls.” Reply at 21 (citing Hensley v. Eckerhart, 461 U. S. 424, 435

(1983)).

I n Hensl ey, the United States Suprene Court stated that "[w here
aplaintiff has obtai ned excellent results, his attorney shoul d recover
a fully conpensatory fee,"” which normally enconpasses "all hours
reasonabl y expended onthelitigation," evenif theplaintiff "failed
to prevail on every contentionraisedinthelawsuit."” 461 U. S. at
435. However, Plaintiffs’ TROwas not so nuch afailed "contention" as
afailed"proceeding.” Plaintiffs have not shown howtheir notion for
a TRO nade their ultimte success any nore |ikely. Accordingly,
Plaintiffs’ request for feesrelatingtothe TROhours will be deni ed.
Inaddition, Plaintiffs are alsonot entitledto conpensationfor the
ot her inproperly docunented 39.8 hours.

Def endant next chal |l enges Plaintiffs’ request for $3,096 in
litigation costs. Def.’s Qop’nat 31. The actual total of Plaintiffs’
item zed expenditures is only $2,007.98. See Decl. of Dan Guttnan,
attach. 2. Since Plaintiffs have not offered any expl anati on or

docunent ati on as to why t hey seek anaddi ti onal $1,088.02 i n costs,
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t hi s addi ti onal anount will not be consi dered by the Court. Further,

it woul d appear that initem zingthe $2,007.98 in costs, Plaintiffs

have i ncl uded "1 abor costs, costs of equi prment,"” and "costs of space
and el ectricity to house and mai ntain the equi pnment." Def.’s Qpp’ n at

31, Ex. Vat 3. Such costs are not conpensable. Seelnre Millins, 84

F. 3d 459, 469 (D.C. Cir. 1996). Accordingly, the Court will reduce
Plaintiffs’ item zed expenses by approxi natel y one-hal f, from$2, 007. 98
to $1, 000.

I n addi ti on, Defendant argues that two-thirds of M. Quttnan’s
timeentries are listedin whol e nunbers, which accordi ng t o Def endant
suggests that M. Guttman "di d not keep a careful and cont enpor aneous
record of thetinmethat he spent inthiscase. . ." Def.’s Opp’ n at
24. The Court di sagrees. Defendant does not el aborate on why t he
practice of using whole nunmbers, in itself, would suggest the
i nappropriate or inaccurate billing of hours. Plaintiffs have produced
an affidavit inwhich M. Guttnman states that he "did, and routinely
does, record his hours on the day on which they areincurred.” Pls.’
Reply at 21-22; Supp. Decl. of Dan Guttman § 2. The Court credits
Plaintiffs’ statenents, and notes t hat Def endant has not pointedto
addi tional entries that seemexcessive or unwarranted. Nor does the
total nunber of hours billed seem excessive or unwarranted.
Accordingly, the Court finds that Plaintiffs are entitled to full

conpensation for Dan Gutt man’ s recor ded hours--except to t he extent
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t hat certain specific hours have al ready been di sal | oned. See Hensl ey,

461 U. S. at 433.

Fi nal | y, Def endant general |y chal | enges t he reasonabl eness of
Plaintiffs fees and costs; it contends that they are excessive, given
t hat they substantially exceed the nmedian fees awardinrecent FO A
cases inthis Court ($16,575), andthat "solittle inthe way of actual
litigation has takenplace" inPlaintiffs’ twolawsuits. Def.’ s Qop’' n
at 30-31 (citing Ex. U at 1-4).

The Court finds that the total ampunt of fees and costs to be
awar ded- - whi ch wi I | exceed $100, 000--i s not unreasonabl e. As expl ai ned
nmore fullyinSections|l.A 1&3, thelawsuits brought by Plaintiffs
were hardly run-of -the-m ||l FO Aor Governnent in the Sunshi ne cases.
Onthecontrary, Plaintiffs lawsuits constitute conplex litigation
whi ch succeeded in obtaining the release of vital information
concerni ng what has been referred to as the nost significant
privatizationduringthe dinton Adm nistration. SeePls.” Mt. at 9,

Ex. 1 (quoting U.S. News & Wirld Report article). The rel eased

docunent s | ed t o nunmer ous news articl es and Congr essi onal hearings, in
whi ch USEC s privatizati on was debated, critiqued and studi ed by
| awmaker s, academ cs, and nenbers of the public. G ven the nature of
the lawsuits, andthe vitally i nportant public benefits that resulted
therefrom Plaintiffs’ request for feesis well withintherange of

reasonabl eness, and the Court will not reduce Plaintiffs’ conpensation
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further than it already has.
I11. Concl usion

For the reasons stated, Plaintiffs’ Mtion for Fees and Expenses
[#28] isgrantedin part anddeniedinpart. Inaccordancewththe
rulings containedinthis Qoinion, the parties shall, w thinl5 days of
the entry of this Order, submt a proposed order which cal cul ates t he
exact ampunt of fees and costs to be awarded.

An Order will issue with this Opinion.

Dat e G adys Kessl er
United States District Judge

Copies to:

Dan Guttman
1155 15th St., NW Suite 410
Washi ngt on, DC 20005

Reuben A. Guttman

Provost & Unphrey, LLP

1155 15th St., NW Suite 410
Washi ngt on, DC 20005

Anne L. Wi smann

David M d ass

U.S. Departnent of Justice
901 E St., NW Room 1080
Washi ngton, DC 20530
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

AL, CHEM CAL & ATOM C
WORKERS | NTERNATI ONAL UNI ON,
AFL-CI O, et al.,

Pl aintiffs,
: Civil Action No.
V. : 98- 1670 ( GK)
UNI TED STATES DEPARTMENT OF
ENERGY,
Def endant .

ORDER

This matter i s before the Court on Def endant’ s Moti on for Fees and
Expenses [ #28]. Upon consideration of the Mdtion, Opposition, Reply,
and the entire record herein, for the reasons stated in the
acconmpanyi ng Menmorandum Opinion, it is this day of March 2001

ORDERED, that Defendant’s Modtion for Fees and Expenses|[ #28] i s
granted in part and denied in part; and it is further

ORDERED, that based on the rulings containedinthe acconpanyi ng
Mermor andum Opi ni on, the parties shall, wi thinl5 days of the entry of

this Order, submt a proposed order whi ch cal cul ates t he exact anount

of fees and costs to be awarded.

d adys Kessl er
United States District Judge
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